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SWIFTNESS AND CERTAINTY OF JUSTICE IN 
ENGLAND AND THE UNITED STATES. 

BY FRANCIS M. BURDTCK, DWIGHT PROFESSOR OF LAW IN 
COLUMBIA UNIVERSITY. 



The lame and halting gait of American justice has become a 
matter of frequent comment and regret, even by the learned per- 
sons whose business it is to dispense it. Quite recently a Supreme 
Court Judge of New York, on his return from England, was 
reported by the daily press to have said that " England's justice 
is much swifter than ours." Referring to a murder trial, which 
he attended in London, and which lasted but a day, he declared 
that "in this country it would have lasted a week." Similar 
opinions have been expressed by other judges, as well as by prac- 
tising lawyers, who have watched the trial of cases in English 
courts. But a few months since a committee of the Alabama 
State Bar Association sent out a circular containing some very 
suggestive statistics, from which it appears that there are twelve 
times as many homicides in New England annually as in Lon- 
don; seventy-five times as many in California, and two hundred 
and forty-five times as many in Nevada. Commenting on these 
statistics, the committee said : " It is believed that the certainty 
and swiftness of justice in England and the lack of them in the 
United States account, in a large measure, for the wide differ- 
ence in the number of crimes in the two countries." 

That a very marked difference in the swiftness and certainty of 
justice between England and the United States does exist ad- 
mits of no doubt. It was emphasized — perhaps unduly exag- 
gerated for most persons — by the Thaw and Bayner murder 
trials. In' each case the evidence of the killing by the accused 
was undisputed, and the only legal defence was that of the 
prisoner's insanity at the time of the homicide. The Bayner 
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trial occupied but a single day, resulting in conviction, while the 
first trial of Thaw dragged its weary length through more than 
seven weeks to the impotent conclusion of the jury's disagreement. 
In commenting on these trials the London " Law Journal " 
of March 30th, 1907, said: 

" English judges and juries do not listen with patience to arguments 
about degeneracy or brain-storm as excuses for not bringing home re- 
sponsibility for taking the lives of others. ... To an English lawyer 
the Thaw trial reads like a travesty or abuse of the common law pro- 
cedure ... a mock trial prepared for the entertainment of the curious 
in mental abnormities, rather than a judicial investigation into a 
question of fact. Comparison of the two systems indicates that the 
English system, with its modern improvements, coupled with the effective 
control of the presiding judge, affords the better means of vindicating 
public justice in a manner becoming the dignity of the offended law." 

Of the first Thaw trial a Scotch lawyer wrote to a friend in 
this country: 

" It is a great case, but not nearly so great as your American methods 
of procedure. . . . You make too much of counsel. It is really Jerome's 
and Delmas's acts that are on trial, with Thaw's future as a kind of by- 
product of the experiment. . . . Your system is a cumbersome device for 
wasting decent men's time and swelling lawyers' heads." 

It was intimated a moment ago that these cases may exaggerate 
the difference which really exists between the two countries in 
respect of the swiftness of justice. Undoubtedly, had Kayner 
been rich and able to employ numerous and distinguished counsel, 
they might have prolonged his trial a little even in England. 
On the other hand, if Thaw had been poor, and, especially, if 
the killing had been of his putative father, because he refused 
to support him, instead of Stanford White for the reasons as- 
signed by his counsel, his trial would have been greatly abridged 
even in New York City. But if the records of these cases are not 
entirely fair specimens of the difference in swiftness, they do 
well illustrate the difference in certainty. Eayner could not ap- 
peal from his conviction. Had Thaw been convicted he could 
have appealed to the Appellate Division of the Supreme Court; 
from an affirmance of the conviction in that tribunal to the 
Court of Appeals; and, if the ingenuity of counsel could dis- 
cover any Federal question in the proceeding, the final determi- 
nation might have been still further delayed by carrying the mat- 
ter to the Supreme Court of the United States. 
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Moreover, upon an appeal the conviction might have been set 
aside and a new trial ordered for some trifling error on the- part 
of the trial court in admitting or excluding evidence, or in 
giving or refusing certain instructions to the jury, or in con- 
struing the pleadings, or in applying a rule of practice. This 
might be done for a trifling error, we have said. New trials are 
continually awarded in this country for such errors. The theory 
which generally prevails in our courts is that one who appeals 
from the verdict of a jury, whether in a criminal or a civil case, 
is not bound to show that an error of the trial court was actually 
harmful to him. It is for the other party to show that it was 
harmless; that it did not and could not have affected the verdict. 
As a result, new trials are granted in this country with extrava- 
gant frequency. It is said that upwards of five hundred a year 
are recorded in our judicial reports, as against not more than 
five in England. Another authority declares that during the 
decade of 1890-1900, of the causes appealed in England, new 
trials were granted in less than three and one-half per cent., 
while in this country new trials were granted in forty-six per 
cent. An eminent writer on the law of evidence refers to a single 
volume of the decisions of the Supreme Court of the United 
States in which several criminal cases are reported on appeal for 
a second or third time; and in all but one a conviction was re- 
versed for errors which were merely technical. In two of the 
eases, the criminal afterwards pleaded guilty, while in a third 
the accused was again, and this time finally, convicted of murder. 
The American doctrine, that harm to the defeated party is to be 
presumed from error of any kind committed by the trial judge, 
operated in those cases, as it has operated in countless others, 
only to delay justice and bring it into popular contempt. 

This contempt for our system of judicial trials and appeals has 
come to be reckoned one of the chief causes of mob violence in 
this country. Lynch law, writes Hannis Taylor, of constitutional- 
law renown, "may be defined to be the indignant outcry of a 
conservative, law-loving people against a system of criminal 
procedure which has become notoriously deficient." 

In referring to the Eayner case, it was said that the defendant 
could not appeal from his conviction. Since that trial, Parlia- 
ment has passed a statute providing for appeals from criminal 
judgments. Such appeals, however, are not to be free and un- 
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bridled; and they are to be subject to the rule, which has long 
governed appeals in civil cases in England, that a new trial is 
not to be granted for errors of procedure unless, in the opinion of 
the appellate court, such errors have occasioned some substantial 
wrong or miscarriage of justice. 

The substitution of this rule for that generally prevailing with 
us has been advocated of late by many and powerful voices. 
Judge Amidon, President Eoosevelt, Secretary Taft, the Alabama 
State Bar Association and a host of others have urged the change. 
Judge Amidon, in an address which has been widely published 
and discussed, declares that, under the operation of this rule, 
"no cause has appeared for the second time in an appellate 
court in England for more than thirty years." He also quotes 
the official statement of Sir John McDonald that, of the five 
hundred and fifty-five cases brought before the Court of Appeal 
for review in 1904, only seven were sent back for a new trial! 

There seems to be no doubt that English justice is surer, as 
well as swifter, than the justice meted out in our courts. 

Nor can there be any doubt that the prevailing American rule 
has developed in the trial lawyer a disposition to exalt matters 
of practice above matters of substance, to think more of techni- 
calities than of the merits of the case. "In so far as I have 
been able to observe," Judge Amidon recently told an assemblage 
of lawyers, " there are two motives that animate each lawyer in 
the trial of a cause in our courts: get a victory if you can, but 
under no circumstances fail to get error into the record." Such 
was certainly the dominant motive of counsel for a railroad com- 
pany, who, when asked by the judge how much time he wished 
for summing up, replied : " I do not care to address the jury, 
your Honor. I have two objections to your Honor's rulings, 
which are perfectly fatal to any judgment that may be rendered 
against my client. It is, therefore, a matter of indifference to 
me what verdict the jury brings in." 

But would the adoption of the English rule governing new 
trials result in the reform hoped for by its advocates ? 

The matter was discussed at length by the New York State 
Bar Association in 1907. In his usually lucid and persuasive 
style, the late Dean Huff cut argued for the substitution of the 
English rule; and a number of eminent lawyers supported a 
resolution requesting the Committee on Law Eeform to embody 
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its spirit in suitable amendments to the New York Codes of 
Civil and Criminal Procedure. The proposed reform was strenu- 
ously opposed, however, with the result that the whole matter 
was tabled by a vote of nearly two to one. 

Whoever reads the official report of this discussion will be 
struck by the fact that the opponents of the change were un- 
willing to trust judges with the power which the English rule 
gives them. One gentleman said that the rule might be a safe 
one, possibly, in England, where barristers try cases without at- 
tempting to get in evidence which they know to be incompetent, 
and where "men of eminent legal attainments sit as judges; 
but it is not a safe rule here, before gentlemen that are nominated 
by bosses, before gentlemen of such gracious character and good 
nature that they do not want to displease anybody." Another op- 
ponent declared that, instead of the amendment proposed, he 
would favor one requiring trial courts to be provided with 
" phonographs to take the tone of the judge's voice, and that we 
should except to his tone," if that conveyed to the jury the judge's 
real opinion of the case. 

It must be admitted that these speeches fairly represent a very 
large body of public opinion. Although no candid person denies 
that the American bench includes, and has long included, some 
of the ablest and most honorable members of the legal pro- 
fession, men whose motives are above suspicion and whose judg- 
ment is sound and sane, yet, as a rule, the judges of our highest 
courts do not command the respect of the bar and the reverence 
of the community in the measure in which these are accorded to 
their brethren in England. 

Let us inquire into the causes of this difference; for such in- 
quiry may help us to a better understanding of the reasons for 
the superior swiftness and certainty of English justice. 

One of the causes, we submit, is to be found in the different 
modes of selecting judges in the two countries. In England, 
they are appointed by the Lord Chancellor. While he is a mem- 
ber of the cabinet, and his selection is determined by consid- 
erations which are partly political, no doubt, no modern Prime 
Minister has dared to name an unfit, or even mediocre, lawyer 
for this place. Accordingly, when judicial vacancies occur or ad- 
ditional judges are authorized, it is an eminent lawyer, of wide 
acquaintance and long experience at the bar, who appoints the 
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incumbents. If these appointees are unfit, the blame is focused 
upon the Lord Chancellor. He cannot escape censure or even 
divide it with others. How effectively this undivided responsi- 
bility operates was apparent, last summer, when an influential body 
of Liberal Members of Parliament sought in vain to induce Lord 
Loreburn to displace Conservative local magistrates with Liberal 
candidates. It was noticeable again, when Parliament authorized 
the appointment of an additional judge of the King's Bench. 
Although opinions differed as to the desirability of an additional 
judge, all parties expressed confidence that the appointment 
would be beyond criticism. 

In most of our States, judges are elected by popular suffrage. 
Of this practice, Mr. Bryce has said : " Nearly everywhere the 
elections are influenced by political considerations; and a man 
not belonging to the dominant party, and not agreeable to its 
managers, has little chance of success." One would not expect 
that, as a rule, men distinguished for judicial temper and legal 
attainments would be the persons selected by this process for 
the Bench. Nor should one be surprised that, ever and anon, 
a Judge Cooley is relegated to private life, after twenty years of 
eminent judicial service, because of the superior vote-getting 
qualities of a judicially inexperienced opponent. 

Federal judges, it is true, and those in some of the States, 
are appointed by the Chief Executive; but, as a rule, his authority 
is not exclusive. He appoints "by and with the advice and 
consent of the Senate" or similar body. Sole responsibility for 
unsuitable appointees cannot be fixed upon him; and, in many 
eases, without doubt, the blame is fairly divisible among an in- 
definite number of official and unofficial persons. 

Again, judicial salaries in England are so generous as to com- 
mand for the Bench the highest order of legal talent. The 
Lord Chancellor receives £10,000 annually;* the Lord Chief 
Justice, £8,000; Lords of Appeal and the Master of the Bolls, 
£6,000 each, and the Lord Justices £5,000 each. Even the County 
Judges have a salary of £1,500. On this topic Goldwin Smith 
writes, in his " History of England " : 

"The salaries of English judges are large; but the money is well 
spent in placing on the Bench men who have full command over their 

* Of this sum £4,000 is payable for his services as Speaker of the 
House of Lords. 
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courts, and can make justice swift as well as respectable and sure. 
That underpayment of public servants and judges is false economy 
America has good reason to know." 

These salaries are in striking contrast with those paid Ameri- 
can judges. Even in New York County, where judges receive 
the highest compensation in America, their salaries are but a 
trifle more than three-fifths of the amount paid officials of like 
rank in England, while the salary of a Federal Supreme Court 
Justice is less than half of that of an English Lord of Appeal; 
and in some of our States judges of the highest court receive but 
one-tenth the salary of the Master of the Kolls. It is not surpris- 
ing, therefore, that the leaders of our bar are seldom aspirants 
for judicial honors; while it often happens that men of the 
greatest usefulness on the Bench feel compelled to resign in order 
to provide for themselves and their families. 

Another respect in which the position of the English judge 
differs from that of his American brother is the tenure of office. 
In England he is appointed for life, subject to removal by the 
Crown only upon an address of both Houses of Parliament. It 
is true that our Federal Judges and those of a few States hold 
office during good behavior; but in most of our Commonwealths 
they are not only chosen by popular suffrage, but for a short term 
of years. The youngest member of our Union has fixed the term 
of office for County Judges at two years, for District Judges at 
four years, and for Supreme Court Judges at six years. Leaders 
of the Independence League declare that it is of the highest im- 
portance that judges should be elected for short terms, in order 
to keep them constantly conscious of their responsibility to the 
people. 

Which of these plans tends to secure the greatest judicial in- 
dependence ? This is the answer of Gold win Smith : 

" Since the independence of the English judiciary was secured, the 
purity of the ermine has been preserved. To this great principle America 
has been less faithful than England; for, if the judge holds office not 
during good conduct, but at pleasure, as he does when he has to look 
for t re-election, it signifies little whether the pleasure is that of a 
king, or that of a political party styling itself ' the people.' " 

A similar answer is found in the Constitution of Massachusetts 
in these words: 

" It is the right of every citizen to be tried by judges as free, im- 
partial and independent as the lot of humanity will admit. It is, 
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therefore, not only the best policy, but for the security of the rights 
of the people and every citizen, that the judges of the Supreme Judicial 
Court should hold their offices as long as they behave themselves well." 

Can any one doubt the soundness of this answer? To make 
the choice of a judge depend upon popular suffrage, and then 
to make his term short in order to keep him constantly conscious 
of his responsibility to the people, is the best way to convert him 
into a mere politician. Nothing could be better suited than this 
to turn his mind from the true solution of the problems of 
"gladsome jurisprudence," and to develop within him the arts 
of the demagogue. It is to the everlasting credit of the Ameri- 
can judiciary that more of its members have not succumbed to 
this insidious temptation. 

Allusion has been made to the great authority exercised by 
the English judge in the trial of cases. Nothing is more sure 
than this to arrest the attention of an American lawyer who 
happens to watch an English trial. The judge is not the mere 
umpire of a game, in which the chief actors are the counsel for 
the litigants. He has full control of the proceeding. Last sum- 
mer the writer attended the trial of an important libel suit in 
London before the Lord Chief Justice and a jury. His first 
surprise was at the few objections raised by counsel, and the 
almost entire absence of exceptions to rulings, as well as of 
wrangling between counsel. He was prepared for the deference 
shown to the court by counsel, for he knew that Sir Eichard 
Webster had long been a leader of the English bar before he 
was elevated to the Chief Justiceship and the title of Lord Alver- 
stone. There was no need, no pretext and no precedent for 
the lawyers placing such a judge on trial to find out how much 
law he knew, as an American judge has recently said is the gen- 
eral practice here. The English judge is pretty sure not to need 
education at the hands of the bar, even of its most distinguished 
leaders. 

In the progress of the trial referred to, the defendant became 
a witness in his own behalf. On his cross-examination, a question 
was put which he answered, and he at once launched out into an 
explanation. The cross-examiner objected; but, upon the court's 
ruling that the witness might proceed, no exception was noted. 
Some minutes later, the foreman of the jury rose, and protested 
to the court against their time being wasted with such imma- 
vol. CLXxxvm. — no. 632. 3 
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terial statements. Lord Alverstone remarked that he could not 
see how the evidence was material, but he thought the witness 
might proceed; and neither jury nor counsel again interposed. 
When the judge came to charge the jury, he not only set forth the 
rules of law which were to govern their decision, but he gave 
them a perfectly frank statement of his own views as to various 
matters of fact; while, of course, advising them that their find- 
ings upon these matters were not to be controlled by his opinions. 
The result was a speedy verdict for £3,000 against the defendant. 

In no class of cases has the influence of the English judge 
been more marked than in civil actions for libel. This was con- 
spicuously manifest in the Soap Trust Libel Case, last summer 
(of Lever Brothers, Limited, against the Associated Newspapers, 
Limited, for publications in the " Daily Mail " and the " Eve- 
ning News," of London), when the defendants assented to the 
return of a verdict for £50,000 — the largest ever given in a libel 
suit. It is true that the defendants withdrew their plea of justi- 
fication and terminated the trial at the conclusion of the plain- 
tiff's evidence, but that was largely, if not wholly, due to the 
strictness with which an English judge holds defendants to the 
simple issue of libel, the certainty of the legal rules which he 
expounds to the jury, and the unhesitating manner in which he 
expresses his own opinions to them. In the Lever Case, Mr. 
Justice Lawrence remarked, in approving the course of defend- 
ants' counsel : " If I had been called upon to deal with these 
articles and there had been nothing more to justify them than 
appeared in the cross-examination, I should have felt it my duty 
to have expressed myself in no hesitating or measured language 
as to the character of these articles." What lawyer of distinction 
in this country would have advised a trust magnate, in similar 
circumstances, to bring a civil action for libel against an asso- 
ciation of newspapers, with any well-grounded hope of securing 
a verdict of $250,000 for his client? 

In some of our States, the authority of the trial judge is nar- 
rowly limited by constitutional provision. For example, the 
Constitution of Arkansas (Art. VII, Section 23) prescribes that 
" Judges shall not charge juries with regard to matters of fact, 
but shall declare the law." The Supreme Court of that State 
has referred to the provision as due to " seeming jealousy of the 
influence of the Bench," and has held that it precludes the judge 
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from characterizing evidence given upon the trial as weak or 
strong! Similar constitutional provisions are found in Cali- 
fornia, Nevada, South Carolina, Tennessee and Washington; 
while in other States limitations of like character are imposed 
by legislation. A statute of Maine declares that the expression 
of a judge's opinion on a matter of fact in his charge to a jury 
is cause for a new trial. The Code of Iowa forbids the court 
to limit "the argument of counsel in cases tried by a jury." 

The judges in other States and in the Federal courts are not 
subject to positive enactments of this character; and the Supreme 
Court of the United States has declared that the trial "judge 
is not a mere moderator of a town meeting, submitting questions 
to a jury for determination, nor simply ruling on the admissi- 
bility of testimony, but one who in our jurisprudence stands 
charged with full responsibility." Still, in most of these tri- 
bunals, the judge finds it easier and more popular to act as a 
mere moderator. Indeed, Judge Amidon of the Federal Bench 
said to the Minnesota Bar Association not long ago : " I think, as 
a rule, gentlemen, you like the judge best who keeps his hands 
off. I have heard some of you say that," Nor has the accuracy 
of that statement been challenged, so far as the writer has learned. 

To act well the part assigned to the English trial judge re- 
quires an abundance of legal learning and experience, high charac- 
ter, unflinching courage, \villingness to take responsibility as well 
as to exert every effort in order that justice may be swiftly and 
surely administered in his court, A less generous outfit will 
suffice for an American judge of the ease-loving and popularity- 
seeking sort. 

Again, English judges (save the Lord Chancellor) hold them- 
selves aloof from active participation in partisan polities. Last 
summer, the Lords of Appeal rarely took part in the discussion 
of bills before the House of Lords, which involved questions of 
party politics only. On the few occasions when one or two did 
enter the party lists, they were severely rebuked by the Min- 
isterialists, and received but lukewarm commendation from the 
Conservatives. Indeed, such conduct is generally defended, if at 
all, on the ground that the particular question transcends party 
politics, and involves the safety of the State. 

Our judges are not equally careful to withdraw their hands 
from the political machine to which they owe their eleva- 
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tion to the Bench. It is not accounted scandalous for a judge 
to preside over a partisan campaign meeting, or to permit his 
friends to urge his nomination to a political office. Indeed, in 
States where the term of judicial office is brief, it often happens 
that a judgeship is accounted a regulation round in the ladder 
of political preferment. 

Still another reason why our judges do not command such 
universal reverence as is accorded to their English brethren is 
that the latter are not required to pronounce upon the constitu- 
tionality of statutes. An Act of Parliament may change the 
British Constitution, but cannot be in legal conflict with it. An 
Act of Congress or of a State Legislature, which is repugnant 
to the Federal or State Constitution, is no part of the law of the 
land. Whether it is so repugnant, and hence nugatory, is for 
the judiciary to decide. It is in the exercise of this high power 
that the American judge most frequently antagonizes an intense 
and, it may be, an unreasonable public opinion. It is at such 
times that the true metal of the judge is tested and disclosed. 
If he is worthy of his exalted position, he will be unmoved by 
considerations of personal advantage, and will decide the question 
before him in accordance with his understanding of established 
legal rules. Neither the criticism of legislators and of executive 
officers, nor the clamor of the masses, will swerve him from the 
fearless discharge of his swom duty. It is gratifying to know 
that the American judiciary, as a whole, has discharged this 
duty well — so well, indeed, that a school of modern political 
agitators is demanding that the duty shall be abolished; that 
the function of declaring laws unconstitutional shall be with- 
drawn from the judiciary, and that judges shall be elected for 
short terms in order that they shall be constantly conscious of 
their responsibility to the people. It is a favorite charge of this 
school that existing judges do not construe the laws impartially, 
but, on the other hand, are sure to declare a statute " unconstitu- 
tional which tends to bring powerful interests to account and to 
equality before the law." Another favorite phrase is that the 
bent of the present judicial "mind leads to decisions which 
are contrary to the good of the State and the welfare of the 
citizens." In other words, our judges are impeached as unfair 
and unsafe; and also as arrogating to themselves legislative and 
executive functions, whenever they declare a statute unconstitn- 
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tional. Such judges are to be eliminated, and, hereafter, those 
only are to be chosen who can be depended upon to uphold and 
apply the will of the majority, when it takes the form of a 
statute, however repugnant it may be to those time-honored safe- 
guards of persons and property which have been established by 
the common law and written constitutions. 

In striking contrast with this growing spirit of criticism and 
suspicion is the attitude of the English public towards their 
judges. This was shown during the period of agitation which 
followed the famous Taff Vale decision by the House of Lords. 
Immediately, Trade-Unionists and many others called for the 
enactment of a statute which should alter the legal rule laid down 
in that case, under which the funds of the Unions could be taken 
in satisfaction of judgments for boycotts declared and sustained 
by their leaders. But no demand was made for a new set of 
judges. Indeed, John Burns declared at a Hyde Park meeting, 
while the excitement was highest, that he " wished working- 
men to hold the view he held, that the British judiciary was the 
best in the world." Directly after the Parliamentary elections of 
1906, the Labor Party formulated its legislative demands, but 
the document contained not a word of distrust of the judiciary, 
nor an intimation of need for change in its constitution or char- 
acter. 

More than a generation ago, the present Ambassador from 
Great Britain to the United States assured his English readers 
that " the first condition for understanding the judicial arrange- 
ment of America is to get thoroughly rid of the English con- 
ception of a Judge." According to his outline of that conception, 
English judges are among the greatest permanent officials of the 
State. They enjoy large incomes and great social respect. On 
their circuits they are received with the ceremonious pomp of 
the Middle Ages. The public press rarely assails their ability 
and never their fairness. And they command universal popu- 
lar reverence. 

Is it not probable that this traditional attitude of the public 
towards the English judge has powerfully contributed to the 
development of his ability to administer justice with a swiftness 
and certainty not attained in the United States? 

Francis M. Burdick. 



